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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE,
BISWANATH CHARIALI, ASSAM.

   Criminal Appeal No.05(S-3)/2018.
Arising out of C.R. Case No.140/2012.

Present :-  Sri S. K. Ghosh, AJS
       Additional Sessions Judge(FTC),
       Biswanath Chariali, Biswanath.

This appeal has been filed challenging the impugned judgment

and  order  dated  11.06.2018,  passed  by  the  learned  Sub-Divisional

Judicial Magistrate (M), Biswanath Chariali in C.R No.140/2012, u/s.138

of N.I. Act.

      Sri Sailen Boro
….....……..Appellant/Accused.

      -Vs-

1. Sri Utpal Sharma

2. The State of Assam

.  ….....…….Respondent.

Advocates who appeared in this case are:

Mr. P. P. Borah.     ….………..Learned Advocate for the appellant.

Mr. D. K. Borah. ………….. Learned Advocate for the respondent.

Appeal filed on : 10.07.2018

Argument heard on : 20.04.2021.

Judgment delivered on : 30.04.2021.

J U D G M E N T.

1. The  instant  appeal  is  preferred  against  the  impugned

order  and  Judgment  passed  by  the  learned  Sub-Divisional  Judicial
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Magistrate  (M),  Biswanath Chariali,  on 11-06-2018,  in  C.R.  Case No.

140  of  2012,  u/s.138  of  N.I.  Act  whereby  convicted  the

accused/appellant  to  undergo imprisonment for  a  period of  06 (six)

months and to pay fine of Rs.12,30,000/- (Rupees Twelve Lacs Thirty

Thousand) only i/d to undergo R.I for six months with a direction to pay

the amount of fine to the Complainant as compensation. 

2.         The  prosecution  case  in  a  nutshell  is  that  the  accused

person earnestly requested him for an amount of  Rs.  6,00,000/-  for

completion  of  his  contract  work  and  the  complainant  gave  him  an

amount of Rs.6,00,000/-. The accused appellant promised to repay the

said amount within the month of September, 2011 but he failed to do

so  and  thereafter  upon  repeated  requests  of  the  complainant  the

accused person issued two cheques bearing No. 158173, dated 01-10-

2011 for an amount of Rs.2,00,000/- and cheque No. 158174, dated 10-

10-2011 for  an amount of  Rs.4,00,000/-  but both the cheques were

dishonoured. As such the Complainant filed C.R Case No. 27 of 2012

under  the  provision  of  the  N.I  Act  against  the  accused person,  but

during pendency of the said case, the accused person approached the

complainant  and  requested  him  not  to  proceed  with  the  case  and

proposed to pay him an amount of Rs.6,15,000/- as final settlement

and thereafter the accused person issued a cheque of Rs.6,15,000/-

bearing  No.  371944,  dated  04-07-2012  against  his   account  No.

10120/51  of  the  Assam  Co-Operative  Apex  Bank  Ltd,  Biswanath

Chariali.

3.           The  Complainant  then  presented  the  cheque  with  his

Banker for collection of the cheque amount but the same was returned

unpaid by the Bank authority along with return memo for insufficient

funds in the account of the accused. The complainant came to know

about the same on 09.08.12 and on 14.08.12 he had issued a notice to

the accused u/s.138 N.I Act asking for the said amount within 15 days.

But  the  accused  having  failed  to  pay  the  said  amount  to  the
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complainant,  the  complainant  filed  a  complaint  before  the  learned

SDJM, Biswanath Charilai u/s.138 of NI Act for redressal.  

4.      Based  on  the  complaint  a  complaint  case  being  C.R

No.140/2012  was  registered  and  the  then  learned  SDJM,  Biswanath

Chariali having taken cognizance of the offence, hold and inquiry and

thereupon issue summons upon the accused. In due course accused

appeared to face the trial.

5.           On the appearance of the accused, he was allowed to go

on bail. Thereafter the substance of accusation u/s.138 NI Act was read

over and explained to the accused to whch he pleaded not guilty and

claimed to be tried.

6. Parties went with the trial on the following issues framed

by  the  learned  Court  below  for  adjudication  of  the  matter  in

controversy between the parties.

POINTS FOR DETERMINATION.

1. Whether  the  cheque  No.  371944  was  drawn  by  the

accused, Sri Sailen Boro, in favour of the complainant for

discharge in whole or in part of legally enforceable debt or

other liability ?

2. Whether the accused Sailen Boro drew a cheque bearing

No.371944 dated 04.07.2012 in favour of the complainant

which  was  dishonoured  on  presentation  due  to

insufficiency of funds in the account of the accused ?

7.             During trial the Complainant examined as many as five

witnesses  altogether  and  also  adduced  documentary  evidence.  The

accused was examined u/s. 313 Cr.P.C. wherein he has denied all the

allegations labelled against him but proposed to examine witnesses in

his defence. The accused person submitted affidavit of witnesses but
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failed to produce them for cross examination. Consequently, there is no

evidence on the part of the defence. 

8.           After closure of evidence, the learned Court below heard

arguments advanced by learned counsel for both sides and pleased to

dispose  of  the  case  vide  judgment  dated  11-06-2018  and  thereby

convicted the accused u/s.138 of NI Act and sentenced to suffer simple

imprisonment for a period of 6 months and to pay a fine of 12,30,000/-,

which is double of the cheque amount and on payment of fine by the

accused,  same  be  given  as  compensation  to  the  complainant,  in

default, to suffer rigorous imprisonment for a period of six months.

9.             Being aggrieved by and dissatisfied with the said Judgment

and order dated 11-06-2018 passed in CR Case No. 140 of 2012, by the

learned SDJM(M), Biswanath Chariali the accused as appellant prefered

this appeal u/s.  374 (3) (a), Cr.P.C. mainly on the following amongst

other:

G R O U N D S.

1. That the trying Magistrate, SDJM, Biswanath Chariali erred both

in law as well as in facts in convicting the accused/appellant in

CR Case No. 140 of 2012.

2. That  the  Judgment  and Order  dated  11-06-2018 of  the  Court

below are nothing but an outcome of emotions and imaginations

of the Magistrate which are not based on facts and evidence of

record.

3. That the trial Court failed to consider the important and material

contradictions of the statement of the Complainant made in the

Complaint and the statement made in his evidence before the

Court.

4. That the Judgment and Order of the Magistrate is arbitrary and

whimsical and as such the same is illegal in the eyes of law.

5. That  the  accused  person  due  to  certain  reasons  beyond  his
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control  could  not  bring  his  witnesses  in  time  which  was  not

considered by the Court below.

6. That the complainant failed to furnish any document of CR Case

No. 27 of 2012 neither exhibited the cheques on which the whole

case  is  based.  Hence  the  complainant  failed  to  establish  the

legally enforceable debt as required under the provision of the

N.I Act.

7. That the punishment imposed upon the accused/appellant are,

at any rate, too severe.  

8. That in deciding the Complaint’s case the learned Court below

has given a complete go-bye to the cardinal principle of criminal

jurisprudence that  the presumption in  favour  of  the holder of

Cheque  is  always  rebuttable.  The  trial  Court  completely

overlooked  the  deposition  and  cross-examination  of  the

Complainant  wherein  he  failed  to  prove  the  existence  of  any

legally enforceable debt against the accused person.

9. That there are certain material contradictions in the evidence of

the Complainant which cannot be ignored at all.

10.Here  in  this  case  the  complainant  failed  to  prove  that  there

existed any legally enforceable debt due to him by the accused

person. No money receipt was submitted by the Complainant to

prove the existence of a legally enforceable debt.

11. That there are sufficient grounds to interfere with the findings of

the  trial  Court  which  are  inconsistent  with  the  materials  on

records and the punishment is extremely harsh and too severe.

10. Upon the above circumstances it  is therefore prayed to

admit this appeal, call for the case record of C.R Case No. 140 of 2012,

issue  notice  to  the  respondents  and  after  hearing  set-aside  the

impugned order and judgment dated 11-06-2018 passed by the SDJM,

Biswanath Chariali in CR Case 140 of 2012.
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DECISION AND REASONS FOR THE DECISION :

11.  During the course of appeal hearing leaned counsel  for

the  appellant  submitted  that  the  learned  Court  below  failed  to

appreciate the evidence on record in it’s proper perspective in as much

as  presumption  under  N.I  Act  is  always  rebuttable  and  the

respondent/complainant  totally  failed  to  establish  that  the

appellant/accused  had  any  legally  enforceable  debt  to  the

respondent/complainant and  inspite of that the learned Court below

convicted the accused without any cogent evidence against him and

that too sentenced with severe punishment. Hence, he has prayed for

setting aside the judgment and order of the learned Court below and to

acquit the appellant/accused allowing the appeal.

12.    On  the  counter  learned  counsel  representing  the

respondent submitted that the presumption u/s.139 of the N.I At is not

rebuttable and the learned Court  below after proper appreciation of

evidence  on  record  decided  the  case  rightly  and  as  such  the  said

judgment and order does not deserve any interference and accordingly

he has prayed for dismissal of the appeal and to upheld and affirm the

judgment and order passed by the learned Court below.

13.          I  deem  it  proper  to  discuss  the  relevant  evidence  on

record  to  ascertain  whether  the  impugned  judgment  and  order  is

legally sustainable or not ?

14.      The  complainant  as  PW-1  reiterated  the  story  of  his

complaint and tendered the Cheque, cheque return memo and counter

foil  of  cheque  depositing  form  with  marking  as  Ext.1  to  Ext.6

respectively. He has also tendered the copy of notice dated 14.08.12

issued by registered post in the address of the accused with marking

as Ext.7. Pankaj Bhattacherjee and Rinku Sarma are  examined as PW-2

and PW-3 and they have corroborated the testimony of PW-1. PW-4 is

the  Branch  Manger  of  Apex  Bank,  Biswanath  Chariali  and  in  his
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evidence  he  has  stated  that  Ext.1  is  the  cheque  issued  from their

branch  for  A/C  No.10120/51 in  the  name of  Sailen  Boro.  Ext.1  was

issued on 04.07.2012. SBI, Biswanath Ghat Branch had sent Ext.1 for

encashment. Their branch returned Ext.1 vide Ext.4 due to insufficient

fund along with forwarding letter Ext.3. Ext,3(1) and Ext.4(1) are the

signatures of Bishnuram Baruah, Accountant, which he identify. PW-5 is

the Branch Manager of SBI, Biswanath Ghat Branch and he has stated

that one Utpal  Sarma deposited Ext.5  (deposit  slip)  in  their  branch.

Utpal Sarma has A/C in their branch. Ext.6 is the counterfoil of deposit

slip. Ext.1 was deposited along with Ext.5 in their branch. Their branch

sent Ext.1 to SBI, Biswanath Chariali. SBI, Biswnath Chariali has sent

Ext.1 to Assam Co-Operative Apex Bank Ltd. BNC Branch. Ext.1 was

dishonoured vide Ext.3 and Ext.4. On 09.08.2012 they have informed

the holder of the cheque vide Ext.2.

 

15.           Defence thoroughly cross examined all the witnesses but

nothing  favourable  to  the  accused/appellant  could  be  elicited  from

them. On the other hand some suggestions has been thrown to PWs-1

to 3 suggesting that the complainant in connivance with his brother

Rinku Sarma forged the date in the cheque issued by the complainant

to the brother of the complainant Rinku Sarma while said Rinku Sarma

worked under the accused.

16.            From the suggestion thrown from the part of the defence

bears admission about the signature of the accused in the cheque in

question.  So,  it  is  remained  undisputed  that  the  signature  in  Ext.1

cheque is of the accused.

17.            So far forgery is concerned, burden lies on the accused to

prove the same but the accused at no point of  time filed any case

against the complainant and his brother although it is suggested during

cross examination that during last Durga Puja he issued cheques to the

brother  of  the  complainant  for  labour  payment,  which  has  been

presented in the bank forging date. What prevented the accused for
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filing a case against the brother of the complainant, had if been any

forgery or misappropriation as alleged had taken place. So, from the

conduct of the accused it appears that the suggestions thrown from his

part are nothing but for the shake of throwing some suggestions only.  

18.      Now  going  through  the  concerned  cheque  (Ext.1)  it

appears that same has been issued in favour of the complainant for an

amount of Rs.6,15,000/-. PW-4 being the concerned bank official in his

evidence made it specifically clear that the name of account holder is

one  Sri  Sailen  Boro  and  the  said  PW  as  well  as  banker  of  the

complainant  as  PW-5 have categorically  stated  that  Ext.1  has  been

returned  for  insufficient  fund  vide  cheque  return  memo,  which  are

otherwise not disputed by the accused/appellant.

19.      Section  139  of  the  N.I  Act  provides  a  statutory

presumption that the holder of the cheque received it for the discharge

of  any  debt  or  liability.  As  the  signature  in  the  cheque  (Ext.1)  is

admitted  to  be  that  of  the  accused,  the  presumption  envisaged  in

Section 118 of the N.I Act can legally be inferred that the cheque was

made or drawn for consideration on the date which the cheque bears.

The burden is on the accused to rebut the aforesaid presumption. In

this  context  I  would  like  to  refer  the  decision  of  K.  Bhaskaran  -Vs-

Sanakaran Vaidhyan Balan reported in AIR 1999 SC 3762.

20. Herein  this  case  the  accused/appellant  utterly  failed  to

discharge his burden to rebut the statutory presumption as envisaged

in Sec.139 N.I.Act and on that count it appears that the learned Court

below rightly held the accused guilty and convicted him u/s.138 of the

N.I.Act.

21.            Going through the provision of Sec.138 of N.I.Act it appears

that it prescribes punishment of imprisonment for a term which may be

extend  to  two  years,  or  with  fine  which  may  extend  to  twice  the

amount of the cheque or with both.
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22. Upon  perusal  of  the  impugned  judgment  and  order  it

appears  that  learned  Court  below  convicted  the  accused  and

sentenced  on  both  the  counts  i.e  sentenced  to  suffer  simple

imprisonment for six month and to pay fine of Rs.12,30,000/- which is

double the cheque amount and on payment of fine by the accused,

same  be  given  as  compensation  to  the  complainant,  i/d  rigorous

imprisonment for a period of six months. 

23. The very object of enacting the N.I Act,1881 is to ensure

and enhance the trust in negotiable instruments and the objective of

Sec.138 of N.I Act is to promote the efficiency of banking operation and

to ensure credibility in transacting business through cheques. 

24.           Although punitive provision is there in Sec.138 of the N.I Act

but  the  intention  of  the  Legislature  is  very  much  clear  from  bare

reading  of  the  section  itself  which  provided  alternative  provision  of

punishment.

25. Considering all the facts and circumstances of the case in

hand  it  appears  that  sentencing  the  accused  to  suffer  simple

imprisonment for six month and to pay fine of Rs.12,30,000/- which is

double the cheque amounts and on payment of fine by the accused,

same  be  given  as  compensation  to  the  complainant,  i/d  rigorous

imprisonment for a period of six months appears to be excessive and

harsh.  As such it  deserves interference.   Accordingly  it  is  interfered

holding that ends of justice would be meet if the accused/appellant is

sentenced to pay fine only.

O R D E R.

26.        In  the  conclusion,  the  appeal  is  allowed  partly.  The

impugned judgment and order dated 11.06.2018, passed by learned

SDJM(M),  Biswanath Chariali  in  C.R Case No.140/2012 under section

138  N.I  Act,  whereby  the  learned  SDJM(M),  Biswanath  Chariali  has

convicted  the  accused  Sailen  Boro  and  sentenced  to  suffer  simple
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imprisonment for six month and to pay fine of Rs.12,30,000/- which is

double the cheque amount and on payment of fine by the accused,

same  be  given  as  compensation  to  the  complainant,  i/d  rigorous

imprisonment for  a  period of  six months,  is  hereby modified to the

extent that accused Sailen Boro shall pay fine of Rs.9,00,000/- within

two  months  from  the  date  of  this  judgment  failing  which  the

respondent/ complainant shall be entitled to interest @Rs.12% p.a from

the date of issuance of cheque till payment is made and on payment,

the same shall be paid to the complainant as compensation and the

accused shall also pay Rs.1,00,000/- in the office of DLSA, Biswanath

Chariali  for  rendering  legal  services  to  the  peoples  of  marginalized

sections of the society. Payment of Rs.1,00,000/- in the office of DLSA,

Biswanath Chariali is the condition precedent to enjoy the fruit of this

judgment. His bail bond stands cancelled and directed to appear before

the learned Court below and make payment of the fine amount within

two  months  along  with  money  receipt  from  the  office  of  DLSA,

Biswanath Chariali i/d to suffer rigorous imprisonment for 6 months.

27.        Return the LCR along with a copy of this judgment to the

learned Court below immediately.

28.         The  learned  Secretary,  DLSA,  Biswanath  Chariali  be

informed for needful.

29.         Given under my hand and seal of this Court on this 30 th

day of April, 2021 at Biswanath Chariali.

      (Shri S.K. Ghosh)
     Additional Sessions Judge(FTC), 

     BiswanathChariali.


